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Answer. The information we gathered as a result of the EIS developed for the 
New World mine proposal will provide information not only for the land swap, but 
it is already providing information for the land withdrawal EIS and is being used 
extensively for the cleanup planning at the site. I anticipate that each of these ac­
tivities will be expedited because of the previous work accomplished.

Question 3. The US. seems determined @ complete its proposed mineral with­
drawal in the New World District without preparation of an  EIS under NEPA. How 
can this be justified?
The withdrawal is not an enviknmentally neutral action. Mining under contem­

porary, regulatory standards can be more beneficial to the environment than a with­
drawal from mining. The mine company can generate revenue to assure sound envi­
mnloectd,reclematian ef' c m n t  md even past cssnditions. Withbwa?s fk~mE&­
ing can have significant impacts on the human environment of the community as 
well. NEPA requires the Administration to assess all of these alternatives to the 
proposed mineral withdrawal. What is the Administration position on preparation
of a n  EIS for the proposed mineral withdrawal in the New World District? 

Answer. An EIS is currently underway for the mineral withdrawal for the 19,000 
acres the President announced on August 25, 1995.Before there is a decision made 
on the withdrawal of the lands associated with the Crown Butte property, there will 
be a NEPA analysis prepared and the public will have an opportunity to comment 
on the new proposal. There have been public scoping meetings held on the 19,000 
acre withdrawal and the public will have the opportunity to comment on the envi­
ronmental effects of this proposal when the draft EIS is released. 

The Administration position is that any federal action that significantly affects 
the quality of the human environment requires the preparation of an  EIS. The For­
est Service and Bqreau of Land Management currently have underway an EIS for 
the mineral withdrawal in the New World mining district. 

FROMSENATORQUESTIONS JOHNSTON 
Question 1. In your prepared statement, you noted that CEQ "can and does play 

a unique role in minimizing redundancy, mediating conflict, fostering efficiency and 
creativity, and ensuring scarce federal resources are wisely used." 

A glaring example of redundant, conflicting, ineflicient and wasteful federal regu­
lation is the dual regulation of mixed radioactive and hazardous waste by the Nu­
clear Regulatory Commission under the Atomic Energy Act and the Environmental 
Protection Agency under the Resource Conservation and Recovery Act. 

By all accounts, NRC regulation of mixed wastes provides adequate protection to 
the public health and safety and the environment. EPA itself has conceded that its 
RCRA rules k a n  be prescriptive and may be impractical to implement" with respect 
to mixed wastes. It has recognized that if a waste is "currently or  can be managed
under enforceable, good management practices that protect human health and the 
environment, then . . . full RCRA hazardous waste requirements may not be nec­
essary." (60 Fed. Reg. 20993, Apr. 28, 1995.) Indeed, in June 1995,EPA's Solid 
Waste Oflice suggested amending RCRA to provide that mixed wastes be regulated
by NRC alone. Nonetheless, EPA has yet to take decisive action to resolve the issue. 

Redundant EPA regulation of mixed waste imposes exorbitant additional costs on 
waste generators while providing no appreciable safety or environmental benefits. 
To the contrary, it may have made matters worse by creating a class of "orphan" 
wastes for which no treatment or disposal facilities are available that meet both 
NRC and EPA requirements.

This problem has persisted for over 11 years and still no resolution is in sight.
What action is CEQ taking to help resolve the problem?
Answer. "his issue was specifically raised when CEQ and the Ofice of Manage­

ment and Budget co-authored a comprehensive report study on federal facilities 
cleanup. (See Improving Federal Facilities Cleanup: Report of the Federal Facilities 
Policy Group (Council on Environmental Quality and Office of Management and 
Budget, Oct.1995)).Throughout 1995,CEQ convened discussions among EPA, DOE, 
and other affected agencies on the administrative reforms needed to address areas 
of concern identified in the report. Those discussions resulted in a sustained dia­
logue between DOE and EPA on the mixed waste issue. CEQ has continued to play 
an  active role as these agencies and OMBs Office of Information and Regulatory
Affairs seek to resolve the significant technical, practical, and policy issues raised 
by this problem. 
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Standard Reactors 
Although construction of new nuclear capacity in the US.does not appear likely 

at  the moment, the possibility of a standard nuclear power plant as a source for 
new generating capacity still exists. The use of certified standard reactor designs
is expected to enhance safety, reduce cost, and streamline future licensing of new 
nuclear generation capacity. The NRC has issued final desi ap rqvals for two 
standard reactor designs and is in the process of certifying E s e  f e s i r .  by rule-
making. We expect that the certification of the two standard reactor esigns-the
General Electric Advanced Boilin Water Reactor and the Combustion Engineering
System SO+-will be completed tks year. In fact a public Commission meetin on 
design certificetbn wm held or:A ~ g m t27,IW�,whwe b ~ t hthe  NRC staffanf  in­
dustry representatives addressed the Commission about outstanding design certifi­
cation issues. The NRC is also reviewing the Westinghouse AP600 standard design 
ap lication. The AP600 is a novel light water reactor design which employs passive 
sagty features and greater use of modular construction. The NRC has issued its 
Draft Safety Evaluation Report for the AP600. 

NUCLEAR MATERIALS AND NUCLEAR WASTE 

The nuclear materials area is different from reactor regulation in  that the NRC 
must have a regulatory program to cover a wide variety of materials licensees.-Some 
of the issues in this area are the same as those faced by reactor licensees. Here, 
too, licensees are under economic pressures, and when making decisions, must en­
sure safe and economic operations. Although the NRC continues to focus directly on 
the safe use of radioactive materials by a proximately 7000 medical, academic, in­
dustrial, and commercial users and an  ad8tional 38,000.general licensees, the NRC 
is also expanding efforts to improve our replatory effectweness in our relationships
with other regulatory entities in the matenals area. 

One area where improvement has been made is in the cooperation between the 
Commission and states on the re lation of radioactive materials. The Agreement
State pro am covers approximatec two-thirds of the nuclear materials licensees in , 
the U.S. yhe Commission has implemented the Integrated Materials Performance 
Evaluation Program (IMPEP) to assess materials programs in both NRC Regional
Offices and. in Agreement States. Working closely with the States, licensees, and cit­
izen oups, the NRC develo ed a olicy statement on Agreement State Adequacy
and gmpatibility with NR8 r e A a t o r y r g r a m s .  In reviewing the Agreement
State Program the NRC determines the a equac of the rogram and the compat­
ibility of the State’s reylations with NRC regdations. $he policy statement pro­
vides clear definitions o the terms “adequate” and “compatible” and fosters consist­
ency in how the terms are a lied to the NRC A eement State Program.

This policy statement wilfiecome effective a g r  completion and Commission ap­
proval of implementing guidance. We have recognized a growing problem with radio­
active sources and devices that have been impro erly transferred or disposed of,
with the result that they have become mixed witK metal scrap intended for recy­
clin . Last year, the Commission approved formation of a joint Agreement State-
NR8 Working Group to review this problem and to develop recommendations for 
r e y r y  actions to improve licensee erformance in this area. The Working Group
he d five public meetin s and two pubpic workshops and recently provided a report 
to NRC management. TLs report and its recommendations are currently being eval­
uated b NRC management.

The ~obmmissionhas initiated a program to evaluate whether our radioactive ma­
terials ro am,its standards, and associated regulations are appropriately focused 
on the Rea% and safety issues of siyficance for these licensees. As an initial step, 
we are reevaluating our regulation o the medical use of nuclear materials. 

The NRC is also continuing its streamlining of the materials licensing and inspec­
tion processes. The objective is to use work process re-en ‘neering to establish more 
efficient and automation-assisted processing of materials fcense and amendment re­
quests. If successful, similar methods will be used to improve the materials inspec­
tion process.

The NRC is continuing to work with the Environmental Protection Agency (EPA)
to eliminate duplicative regulation. NRC and EPA reached an  agreement on how to 
eliminate unnecessary dual re lation of air emission of radionuclides under the 
Atomic Energy Act and the Ccan  Air Act. This action will provide a regulatory
basis for the EPA to rescind its regulation (40CFR 61, Subpart I). NRC is also 
working with other Federal agencies, including EPA, to promote consistent ap­
proaches in regulating ionizin radiation. 
For fuel cycle facilities, NR8 is continuing rulemaking and guidance development

to define more clearly the regulatory base and provide an integrated, risk-informed 



47 

Mr. BILIRAKIS.I will maybe make this a final question because 
I know the Chairman has to be someplace else approximately at 
noon. 

Are we getting much complaining, if that is the right word, from 
' some of the people that are being regulated, the doctors, other fa­
cilities using by-product materials? Do they think that there is 
overregulation, that there is too much of a burden on them? 

Ms. JACKSON.I think depending upon the day of the week and 
who you ask, yes.

Mr. BILIR~WS.I see. 
Ms. JACKSON.But, in fact, that is part of what-if we decided 

that we will remain i n - o r  wish to remain in the medical-the reg­
ulation of the medical uses of by-product materials, we will be un­
dertaking rulemaking to address some of the more-the concerns 
about-

Mr. BILIRAKIS.So they would have an input in that regard?

Ms. JACKSON.Absolutely. Absolutely.

Mr. BILIR~WS.Thank you.

Thank you very much, Mr. Chairman. 

Mr. SCHAEFER.
The Chair thanks the gentleman and would just

echo his words, Ms. Jackson, and members of the Commission. 
Any improvements that we could do per your suggestions, please

let us know so that we can make the job a little bit easier and pro­
vide for better safety controls. 

I want to thank you very much for your excellent testimony and 
we will be back in touch one of these days.

Ms. JACKSON.Thank you very much. We appreciate both your
criticism and your support.

Mr. SCHAEFER.The subcommittee is now adjourned.
[Whereupon, at 12 p.m., the subcommittee was adjourned.]
[Additional material submitted for the record fol1ows.l 

NUCLEARREGULATORYCOMMISSION 
WASHINGTON,D.C. 

October 25, 1996 
The Honorable DANSCHAEFER,
Chairman, Subcommittee on Energy and Power 

Committee on Commerce 

United States House of Representatives

Washington, DC 20515 


DEAR MR. CHAIRMAN:Enclosed are the Nuclear Regulatory Commission's re­
sponses to post-hearing questions from the September 5, 1996, hearing on General 
Oversight of the Nuclear Regulato Commission. 

Responses to several questions %om Representative Markey are not included in 
this package.

Sincerely, 
DENNISK. RATHBUN,DIRECTOR 

Office of Congressional Affairs 
Enclosures: As Stated 
cc: Rep. Frank Pallone 

QUESTIONSFOR THE NUCLEARREGULATORYPOST-HEARING COMMISSION sUBMTl"l'l'D 
BY THE .MAJORITY 

Question 1. You point out in your testimony that NRC will be working with DOE 
on the Hanford tank farm privatization effort. In that situation, from what source 
will fundin for the NRC's regulato role come from? 

Answer. !!he FY 1997 Energy an? Water Development Appropriations Act appro-
Kriates $3.5 million to NRC for work with DOE in the program of remediation for 

igh-level waste currently contained in tanks located on the Hanford Reservation 
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dress under its Atomic Energy Act authority. Such issues could differ depending on 
which option DOE selects. There is also a potential issue concerning the NRC’s abil­
ity to use a propriated funds “for any purpose related to licensing of any defense 
activity or gcility of the Department of Energy.” See 42 U.S.C.7272. Legislation 
ma be needed to address this issue. 
duestion 11. Your testimony states that the Commission plans to have its new 

lan in lace by the beginning of calendar year 1997, yet its budget re­
quest wilP not reRect the new plan until erhaps fiscal year 1999. Does the NRC 
anticipate any difficult in implementin t i e  plan due to the lag between its budget 
requests and its time tne for utting &e plan in place? Will these changes result 
in a leaner fiscal ear 1998 bu&et request to Congress?

Answer. The N$C has underway a Strategic Assessment and Rebaselining of the 
NRC activities. A principal outcome of this process will be a strategic plan which 
will establish a strategic framework that will guide future NRC decision-making. In 
addition, the plan will provide a basis for aligning the NRC’s budget with its mis­
sion and goals. As you noted, the plan will be available in early 1997. This will be 
about the same time that the Administration is expected to be finalizing its fiscal 
year 1998 budget for submission to Congress. Therefore, the strategic plan itself 
cannot be the driving force behind our fiscal year 1998 budget request. However, 
we have reviewed our budget against the preliminary results from our strategic as­
sessment and rebaselining initrative and found no major inconsistencies in scope
and direction. We will use the strategic plan as the framework for the fiscal year
1999 budget which we will begin to develop in early 1997. 

Even thou h we have not been able to use the final results of the strategic assess­
ment and re%aselining initiative in developing our fiscal year 1998 budget, please
be assured that we have developed our budget with the view of requestin onl 
those resources necessary for us to effectively and efficiently protect public fealtg
and safety.
Qaestion 12. (A) Commercial mixed hazardous-radioactive waste is dual-regulated

by the NRC and the Environmental Protection Agency, which complicates the man­
agement of these wastes and actually prevents certain mixed wastes from appro­
priate treatment and disposal because adequate NRC/RCRA (Resource Conservation 
and Recovery Act) permitted treatment and disposal facilities simply do not exist. 
Involuntary on-site storage uts some NRC licensees into automatic violation of 
RCRA’s land ban storage protibition.

Have the Commission and EPA put any resources into developing a strategy to 
resolve this issue? 

Answer. Yes. Since the mid-l980’s, the Nuclear Regulatory Commission and the 
Environmental Protection Agency have cooperated in seeking solutions to the issues 
associated with the joint regulation of mixed waste. The regulated community iden­
tified several issues to the agencies that they felt warranted development of guid­
ance by NRC and EPA. These issues included a definition and methodology for the 
identification of mixed waste, siting guidelines for mixed waste disposal facilities, 
a mixed waste dis osal facility design that met the requirements of both agencies,
and guidance on t i e  testing and storage of mixed waste. NRC and EPA responded
by publishing, in 1987, joint guidance documents that addressed the definition of 
mixed waste, siting guidelines for mixed waste disposal facilities and a conceptual
design for a mixed waste disposal facility.

In addition, in response to a May 1990 request from the Host States Technical 
Coordinating Committee, the agencies developed the National Profile on Commer­
cially Generated Low-Level Radioactive Mixed Waste, which was the first com­
prehensive evaluation of mixed waste volumes, characteristics, and treatability on 
a national basis. In March 1992 the agencies published joint guidance on mixed 
waste testing for comment and in August 1995 published joint guidance on mixed 
waste storage for comment. Currently, NRC staff has completed revisions to the 
mixed waste testing guidance and is reparing a comment summary for inclusion 
in the final guidance. The NRC and E8A staffs have reviewed the comments on the 
mixed waste storage guidance and are preparing a final version for publication. The 
NRC staff expects to publish final testing and storage guidance in early 1997. 
Question 12. (B) Commercial mixed hazardous-radioactive waste is dual-regulated

by the Nuclear Regulatory Commission and the’ Environmental Protection Agency,
which complicates the management of these wastes and actually prevents certain 
mixed wastes from appropriate treatment and disposal because adequate NRC/
RCRA (Resource Conservation and Recovery Act) permitted treatment and disposal
facilities simply do not exist. Involuntary on-site stora e puts some NRC licensees 
into automatic violation of RCRA‘s land ban storage profibition.

Would the Commission support requiring EPA to promulgate a contingent man­
agement exclusion for mixed waste in the final hazardous waste identification rule 
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for process wastes, which would be based on a finding that the existin NRC regula­
tions constitute a r riate management of mixed waste and that sucf waste, when 
managed under Rd)cOntrols, does not pose a substantial resent or potential
threat to  human health or the environment, and thus does not i l l  within the defini­
tion of hazardous waste? 

Answer. Yes, NRC su ports consideration of a contingent management exclusion 
for mixed waste on the Basis that regulation of this waste under the Atomic Energy
Act (AEA) ensures ade uate protection of public health and safety. In March 1992,
NRC staff provided E8A with comments on the proposed repromul ation of the 
“mixture and derived from” rules. In Ma 1992, NRC staff provided EBA with com­
ments on the first roposed Hazardous &aste Identification Rule (HWIR). Finally,
in April 1996, NRzstaff rovided comments on the final proposed HWIR. In com­
menting on these proposec?rules NRC staff urged EPA to: 
1)Establish concentrations of hazardous constituents, based on health and environ­

mental risks, below whicii a listed waste wo~ddnot be cansidered hazardous;
and 

2) Develop a contingent management approach for the disposal of mixed wastes 
where the conditional exemption from RCRA would be based on compliance
with the re. 
be acceptabPations to control the radiological hazards. This approach would 

e as lon as case-specific demonstrations were made showing that 
the protection offere2 by a licensed radioactive waste disposal facility was ade­
quate to protect the public health and safety from all significant hazards posed
by the waste. 

NRC has repeatedly supported regulato a proaches that provide flexibility to 
mixed waste generators, as lon as publicTeaPth and safet and the environment 
are adequately protected. The 8 R C  also stated that it w o d  review the details of 
mixed waste management systems in any supplemental HWIR rulemakings and en­
couraged EPA’s timely completion of its evaluation of the AEA requirements for the 
disposal of radioactive waste to determine whether these requirements would pro­
vide ’an acceptable level of protection for hazardous waste emplaced in a low-level 
waste disposal facility designed, constructed and operated in accordance with 10 
CFR Part 61. 

POST-HEARINGQUESTIONSFOR THE NUCLEARREGULATORYCOMMISSION SUBMITTED 
BY REPRESENTATIVEBILIRAKIS 

Qwstion 1. It is my understanding that the States regulate all medical uses of 
ionizing radiation not produced in a reactor. Is the NRC aware of any safety prob­
lems as a result of State control in this area? 

Answer. The NRC does not review the effectiveness of State radiation control pro­
grams in the non-Atomic Energy Act (non-byproduct material) areas or in the 21 
nonagreement States. Therefore, the NRC is not aware of specific problems as a 
result of State control of non-byproduct material. 

Question 2. What weight does NRC assign to public comments on rulemaking? If 
there was overwhelming opposition to an NRC proposed rule, how does the agency
reconcile those concerns? Specifically, if the NRC received 81 out of 85 comment let­
ters opposing the rulemaking addressing the unauthorized use of radioactive mate­
rial, why would the agency continue to move forward with this initiative? 

Answer. All public comment letters on a proposed rule are considered in the devel­
opment of any final rule. The Federal Register notice for an final rule includes a 
discussion of all comments received, the staffs resolution oPthose comments, any
changes that were made to the final rule as a result of those comments, and the 
staffs reasonin for making changes or not making changes su gested by the com­
menters, as we8 as noting the number of comments received. #he consideration of 
comments is a complex process of analyses, and while the number of positive and 
negative comments received is important, it cannot be the sole determinant of the ’ 

Commission’s action. In the final analysis, the Commission must determine if a rule 
is necessary to provide reasonable protection to the public and workers. Frequently
those who comment on a rule are those who are burdened by it, not those who bene­
fit from it. Moreover, frequently the concerns raised by the commenters are limited 
to specific aspects of a proposed rule, and objections or endorsements do not nec­
essarily ap ly to  the entire rule. In the case cited, the proposed rule on unauthor­
ized use otradioactive material, there were 85 comment letters, with 81 opposing
the rule. In the process of evaluating and responding to the issues raised by the 
commenters, the NRC staff made changes to the final rule that it believed would 
remove the strongest objections. Accordingly, a draft of the final rule incorporating
these changes was provided to the Agreement States, and placed in the NRC‘s Pub­
lic Document Room, to obtain additional input prior to forwarding the draft final 


